
BEFORETHE ILLiNOIS POLLUTION CONTROLBOARD CLEFIK’S OFFICE

NOTICE OF FILING

APR 012005
STATE OF ILUNOIS

Ponut~0r~Control Board

TO: Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois Pollution ControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601
(VIA FIRSTCLASSMAIL)

Dated: March 30,2005

ThomasG. Safley
HODGEDWYERZEMAN
3150RolandAvenue
PostOfficeBox 5776 ~
Springfield, Illinois 62705-5776
(217) 523-4900

CarolWebb,Esq.
HearingOfficer
Illinois Pollution ControlBoard
1021 NorthGrandAvenueEast
PostOfficeBox 19274
Springfield,Illinois 62794-9274
(VIA FIRST CLASS MAIL)

FLEX-N-GATE CORPORATION,
Respondent,

By:
On~fI~k~)

MORTONF. DOROTHY, )
)

Complainant, )
)

v. ) PCBNo. 05-49
)

FLEX-N-GATE CORPORATION, )
an Illinois corporation, )

)
Respondent. )

PLEASETAKE NOTICE that I havetodayfiled with theOffice oftheClerkof
theIllinois Pollution ControlBoardan original andfour copiesof FLEX-N-GATE
CORPORATION’SRESPONSETO COMPLAINANT’S MOTION TO STRIKE
ANSWER, acopyofwhich is herewithserveduponyou.

Respectfullysubmitted,

THIS FILING SUBMITTED ON RECYCLED PAPER



CERTIFICATE OF SERVICE

I, ThomasG. Safley,theundersigned,certify thatI haveservedtheattached

FLEX-N-GATE CORPORATION’SRESPONSETO COMPLAINANT’S MOTION TO

STRIKEANSWERupon:

Ms. DorothyM. Gunn
Clerk oftheBoard
Illinois PollutionControlBoard
100 WestRandolphStreet
Suite11-500
Chicago,Illinois 60601

CarolWebb,Esq.
HearingOfficer
Illinois PollutionControlBoard
1021 NorthGrandAvenueEast
PostOffice Box 19274
Springfield, Illinois 62794-9274

Mr. MortonF. Dorothy
804EastMain
Urbana,Illinois 61802

by depositingsaiddocumentsin theUnitedStatesMail in Springfield, Illinois, postage

prepaid,on March30, 2005.

Tho

GWST:003/Fil/NOFandCOS— Responseto Motionto Strike



BEFORETHE ILLINOIS POLLUTION CONTROLBOARD
CHAMPAIGN COUNTY, ILLINOIS APR ~12005

MORTONF. DOROTHY, ) PO~unor~LIQflfrQI Board

Complainant, ‘ )
)

v. ) PCB05-49
)

FLEX-N-GATE CORPORATION, )
an Illinois corporation, )

)
Respondent. )

FLEX-N-GATE CORPORATION’S
RESPONSETO COMPLAINANT’S MOTION TO STRIKE ANSWER

NOW COMES Respondent,FLEX-N-GATE CORPORATION(“Flex-N-Gate”),

by andthroughits attorneys,HODGEDWYERZEMAN, pursuantto 35 Iii. Admin.

Code § 101.500(d),andfor its Responseto Complainant’sMotion to StrikeAnswer,

statesasfollows:

I. INTRODUCTION

Flex-N-Gatefiled its Answerto Complainant’sComplaintonMarch 4, 2005. On

March 15, 2005,Complainantmailedhis Motion to StrikeAnswer(“Motion to Strike”)

to Flex-N-Gate’scounsel“by first classmail.” SeeMotion to Strike,Certificateof

Service. Flex-N-Gatetimely files this Responseto Complainant’sMotion to Strike.

As setforth morefully below, theHearingOfficermustdenyComplainant’s

Motion to StrikebecauseIllinois PollutionControlBoard(“Board”) HearingOfficersdo

nothaveauthorityto rule on Motions to StrikePleadings.TheBoardmustdeny

Complainant’sMotion to StrikebecausethatMotion is not permittedundertheBoard’s

rules,it seeksto relyonunsupportedallegationsof fact,and, evenif it wasproper,Flex-

N-Gate’sAnsweris not inconsistentwith its previousfilings.



II. ANALYSIS

Section101.500(a)of theBoard’sProceduralRulesprovidesthat “[t]he Board

mayentertainanymotionthepartieswishto file thatis permissibleunderthe[Illinois

EnvironmentalProtection]Act or otherapplicablelaw, theserules,ortheIllinois Codeof

Civil Procedure.”35 Ill. Admin. Code§ 101.500(a). Section101.500(b)furtherprovides

in relevantpartthat:

All motionsmustbe in writing,‘unlessmadeorally on therecordduringa
hearingor duringastatusconference,andmuststatewhetherdirectedto
theBoardor to thehearingofficer. Motions thatshouldbedirectedto the
hearingofficer aresetout in Section101.502ofthis Part.

35 Ill. Admin. Code§ 101.500(b).

Section101.502(a)providesin relevantpartthat:

Thehearingofficerhastheauthorityto rule on all motionsthatarenot
dispositiveoftheproceeding.Examplesofmotionsthat hearingofficers
maynotrule uponaremotionsto dismiss,motionsto decideaproceeding
on themerits, motionsto strikeany claimordefensefor insufficiencyor
wantofproof,motionsclaiming lackofjurisdiction, motionsfor
consolidation,motionsfor summaryjudgment,andmotionsfor
reconsideration.

35 Ill. Admin. Code§ 101.502(a).(Emphasisadded.)

Forthereasonsset forth below, theHearingOfficer, andtheBoard,mustdeny

Complainant’sMotion to Strike.

B. The Hearing Officer must deny Complainant’s Motion becauseBoard
Hearing Officers do ‘not have authority to rule on Motions to Strike
Pleadings.

Complainantdoesnotdirecthis Motion to Strike to theBoard,but to theHearing

Officer. See,e.g.,Motion to Strikeat 2 (“WHEREFOREcomplainantpraysthat the

HearingOfficer ... [s]trike asevasivetheAnswerfiled by respondentFlex-N-Gate
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Corporation.”). (Emphasisadded.)However,“{t]he Board’sproceduralrulesprohibit the

hearingofficer from ruling on.. . motionsto dismissormotionsto strike.” Citizens

AgainstRegionalLandfill v. CountyBoardof WhitesideCounty, et al., PCBNo. 92-156,

1992 Ill. ENV LEXIS 940, at *5 (Ill.Pol.Control.Bd.Dec. 17, 1992). Rather,Board

HearingOfficersonly haveauthority“to rule on. . . motionsthat arenot dispositiveof

theproceeding.”35 Ill. Admin. Code§ 101 .502(a).

By hisMotion, ComplainantclearlyintendstheHearingOfficer to issuearuling

that is “dispositive,”that is, to “strike ... theAnswerfiled by ... Flex-N-Gate,”andto

find that“Flex-N-GateCorporationhasadmittedin thisproceedingthat it claimsto be

exemptfrom RCRApermittingrequirementsunder35 Ill. Adm. Code722.134(a)~”

Motion to Dismissat 2. Thus,underSection101.502(a),Complainant’sMotion mustbe

decidedby theBoard,not bytheHearingOfficer. See35 Ill. Admin. Code§ 101.502(a).

Complainantcitesno authoritythatwould allow theHearingOfficer to ignoreSection

101.502(a). Therefore,andfor thereasonsstatedabove,theHearingOfficermustdeny

Complainant’sMotion to Strikeon thegroundsthatBoardHearingOfficers do nothave

authorityundertheBoard’srulesto rule onmotionsto strikepleadings.

C. The Board must Deny Complainant’s Motion becauseit is not
“Permissible under the Act or other Applicable Law, theF] [Board’s]
Rules, or the Illinois Code ofCivil Procedure.”

As notedabove,“[t]he Boardmayentertainanymotion thepartieswishto file

thatis permissibleundertheAct orotherapplicablelaw, theserules, ortheIllinois Code

ofCivil Procedure.”35 Ill. Admin. Code§ 101.500(a).(Emphasisadded.)

Complainant’sMotion is not “permissible”underanyoftheseauthorities.
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ComplainantmovestheHearingOfficer to “[s]trike asevasivetheanswerfiled

by” Flex-N-Gate.Motion to Strikeat 2. Section2-615 oftheIllinois CodeofCivil

ProceduregovernsMotions to Strike. ~ 735 ILCS 5/2-615(a).

A motionbroughtpursuantto section2-615 ... attacksthelegal
sufficiencyofthecomplaint. It mustbedeterminedwhetherthe
allegationsofthecomplaint,whenviewedin a light mostfavorableto the
plaintiffs, aresufficient to stateacauseofactionuponwhichrelief canbe
granted.A section2-615 motion admitsastrueall well-pleadedfacts,but
notconclusionsoflaw or factualconclusionsthat areunsupportedby
allegationsof specificfacts.

* * *

[P]resent[ing]evidentiarymaterialgoing to thetruthoftheallegations
containedin thecomplaint [in supportof amotion to strike] is improper
becauseamotionpursuantto eithersection2--615orsection2--6l9
concedesthetruthofall well-pledallegationsin thecomplaint.Further,a
section2--615motion,unlike asection2--619motionor amotionfor
summaryjudgmentpursuantto section2--lOOS(735 ILCS 5/2-4005(c)
(West1998)),is amotionbasedon thepleadingsratherthanthe
underlyingfacts.Accordingly,depositions,affidavits,andother
supportingmaterialsmaynotbeconsideredby thecourtin rulingona
section2--615motiOn.

Provenzalev. Forister,318Ill. App. 3d 869, 878-79,743 N.E.2d676, 683-84(2d Dist.

2001). (Emphasisadded;citationsomitted.)

Theseprinciplesapplyto motionsto strike filed in casesbeforetheBoard. ~

~ Sheltonv. Crown,PCB96-53, 1996 Ill. ENV LEXIS 329, at *3 (I1l.Pol.Control.Bd.

May 2, 1996)(holdingthattheBoard“will applytheprinciplesappliedto Illinois Code

ofCivil Procedure2-615 and2-619motionsto strikeordismiss”whendecidingsuch

motionsin casesbeforeit) andcasescitedtherein.

In Provenzale,thedefendants“filed separatemotionsto strikeanddismiss”the

plaintiffs’ complaint“pursuantto sections2-615and2-619(a)(9)oftheCodeofCivil
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Procedure,”andin supportofthesemotions,filed additional “evidentiarymaterialgoing

to thetruthoftheallegationscontainedin thecomplaint.” 318 Iii. App. 3d at873, 879,

743 N.E.2dat 679, 683. Thetrial courtgrantedthemotionsto strike,andstrucktwo

paragraphsofthecomplaint. j~ Theappellatecourtreversedthis decisionon appeal

because,in grantingthemotionsto strike,thetrial court relied on the additional

“evidentiarymaterial” insteadofjustreviewingthepleadingatissue. 318 Ill. App. 3d at

879, 743 N.E.2dat 683-4. TheAppellateCourt foundthat“this is improper,”stating:

“If theForisterswishedto contestfactualallegationsin thecomplaint,theyshouldhave

filed motionsfor summaryjudgment.” ~

Here, Complainantalsotries to supporthis Motion to Strikewith “evidentiary

material”beyondthe‘face of Flex-N-Gate’spleading,namelyFlex-N-Gate’sResponseto

Complainant’sMotion to JoinAgencyasPartyin Interestandto ExtendTimeto

Respondto Motion to Dismiss(“Motion to Join”) andtheAffidavit ofJamesR. Dodson

submittedin supportofthatResponse.~ Motion to Strikeat¶~f4-6.As in Provenzale,

this is notpermitted;Complainantmaycontestthestatementsin Flex-N-Gate’sAnswer

in aMotion for SummaryJudgment,butmaynotdo soin aMotion to Strike. Thus,

Complainant’sMotion to Strike is ~ amotion thatis “permissibleundertheAct or

otherapplicablelaw, theserules,ortheIllinois CodeofCivil Procedure,”asrequiredby

35 Ill. Admin. Code§ 101.500(a),andtheBoardmustdenyComplainant’sMotion.
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D. Complainant’s Motion to Strike Also is Defectiveas it Attempts to

Rely on Unsupported Statementsand Conclusions of Fact.

Further,evenif it werepermissiblefor Complainantto supporthisMotion with

evidentiarymaterials,Complainant’sMotion to Strikealsois defectivein thatthe

evidentiarymaterialsonwhich Complainantattemptsto rely constituteunsupported

statementsandconclusionsoffact.

TheBoard’sproceduralrulesmakeclearthat, in Motions filed with theBoard,

“[f] actsassertedthat arenot ofrecordin theproceedingmustbe supportedby oath,

affidavit, orcertificationin accordancewith Section1-109ofthe Codeof Civil

Procedure.”35 Ill. Admin. Code§ 101.504. ParagraphstenandelevenofComplainant’s

Motion to Strikestate:

10. Complainantwithdrew his motionto join theAgencyasapartyin
interestin relianceon respondent’sadmissionthatit claimed
exemptionpursuantto Section722.134(a).As discussedin that
motion, in the eventrespondentis denyingthatit claims exemption
underSection722.134(a),it is repudiatinglongstandingregulatory
understandingsbetweentheIllinois EnvironmentalProtection
Agencyanditself Iii suchevent,theAgencyneedsto bejoinedas
apartyin interestto thiscase.

11. Complainantwould beprejudicedif respondentwereallowedto
againreverseitself asto this issuewhich is centralto the
complaint.

Motion to Strikeat 2.

Theseparagraphsincludeat leastthreestatementsorconclusionsoffact,namely:

• that“Complainantwithdrewhis motionto join theAgencyasapartyin
interestin relianceon respondent’sadmission..

• thatFlex-N-Gate“is repudiatinglongstandingregulatoryunderstandings
betweentheIllinois EnvironmentalProtectionAgencyanditself’; and,
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• that “Complainantwouldbeprejudicedif respondentwereallowed” to
“againreverseitself.”

Id.

However,Complainantdid not attachany affidavit or citeanyotherevidencein

supportoftheseallegations.SeeMotion to Strike. Thus, Complainanthasnot

“supported”theseallegations“in accordancewith Section1-109ofthe CodeofCivil

Procedure,”asSection101.504oftheBoard’sproceduralrulesrequires,andtheBoard

mustdenyComplainant’sMotion to Strikeon thatbasisaswell.’

E. Evenif Complainant’s Motion to Strike wasProper, Flex-N-Gate’s
Answer and its Previous Submissionsarenot Inconsistent.

Finally, evenif Complainant’sMotion wasproper,theBoardwould haveto deny

thatMotion becauseFlex-N-Gate’sAnswerandits previoussubmissionsto theBoardare

not inconsistent.

As notedabove,ComplainantarguesthatFlex-N-Gate’sAnswerto paragraph12

oftheAllegationsCommonto All Counts(“CommonAllegations”)ofComplainant’s

Complaintis inconsistentwithparagraph16 ofFlex-N-Gate’sResponseto

Complainant’sMotion to Join andparagraph8 oftheAffidavit ofJamesR. Dodson

submittedin supportof thatResponse.$~Motion to Strike. Paragraph12 of

Complainant’sCommonAllegationsstatesasfollows:

Complainantdid attachanAffidavit in supportofhis Motion to Join, but did not cite

thatAffidavit in supportofhis Motion to Strike. ~ Motion to Strike. Further,evenif
Complainanthaddoneso,asdiscussedin Flex-N-Gate’sResponseto Complainant’s
Motion to Join, Complainant’sAffidavit is defective.becauseit is conclusory,andthe
Board“[can] notgrantrelief. . . on thebasisofamereconclusion”in an affidavit. ~A
v. Rhodes,PCBNo. 71-53,1972 Ill. ENV LEXIS 169, at *1 (Ill.Pol.Control.Bd.Jan.24,
1972). SeeFlex-N-Gate’sResponseto Motion to Joinat 8-9;Flex-N-Gate’sResponseto
Complainant’sMotion to Accept for Hearingand for ExpeditedDiscoveryat8-9.
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Respondentclaimsthatthefacility operatespursuantto 35 Ill. Adm. Code
703.123(a)and722.134(a),asalargequantitygeneratorofhazardous
wastewhich is treatedon-sitein tanks,without aRCRApermit or interim
status. In theeventtheBoarddeterminesthat this claimis valid, Section
722.134(a)(4)requirescompliancewith 35 Ill. Adm. Code725.SubpartD,
includingSections725.151 through725.156. In theeventtheBoard
determinesthatthisclaim is invalid, respondentis operatingan
unpermittedhazardouswastetreatmentandstoragefacility which is
subjectto Section725.151through725.156directly.

Complaintat 2.

Flex-N-Gate’sAnswerto paragraph12 states:

Flex-N-Gatedeniesthe allegationcontainedin thefirst sentenceof
paragraph12 ofComplainant’sComplaint. Theremainderofparagraph
12 stateslegal conclusionsthat do not call for aresponse.To theextent
thatparagraph12 statesany furtherallegationsof fact,Flex-N-Gatedenies
thesame.

Flex-N-Gate’sAnswerat 4.

Paragraph16 ofFlex-N-Gate’sResponseto Complainant’sMotion to Join, and

paragraph8 ofMr. Dodson’sAffidavit, state:

OtherwastestreamsthatFlex-N-Gateproducesarestoredon-sitefor less
than90 daysandthenshippedoff-sitefor disposal,andFlex-N-Gate
considersthis activity to beexemptfrom RCRApermittingrequirements
under35 Ill. Admin. Code§ 722.134(a).Id. [i.e., Affidavit ofJ.Dodson]
at~J8.

Flex-N-Gate’sResponseto Complainant’sMotion to Joinat 4, Exhibit A, at¶8.

Complainantdoesnot explainhow thesestatementsallegedlyareinconsistent,but

merelystates: “Respondenthas,in this proceeding,admittedthesubstanceofthe

allegationofparagraph12 ofthecomplaint,andcannotnow denythe same.”Motion to

Strikeat¶8. By “the substanceoftheallegationofparagraph12,” Flex-N-Gateassumes

that Complainantmeansthefirst sentenceofparagraph12, asthesecondandthird

sentencesofthatparagraphstatelegal conclusions,andthereis no suchthingasa binding
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“legal admission.”Paige-Myattv. Mount SinaiHospitalMed. Center,etal., 313 Ill. App.

‘3d 482, 490, 729N.E. 2d 908, 915 (1stDist. 2000).

ThefactthatFlex-N-Gate’sstatementsarenot inôonsistentis illustratedby

comparingthe first sentenceofparagraph12 ofComplainant’sComplaintwith

paragraphsofJim Dodson’saffidavit surroundingparagraph8, which Complainantdid

not cite in hisMotion to Strike. Again, thefirst sentenceofparagraph12 states:

Respondentclaimsthatthefacility operatespursuantto 35 Ill. Adm. Code
703.123(a)and722.134(a),asalargequantitygeneratorofhazardous
wastewhich is treatedon-sitein tanks,withoutaRCRApermitor interim
status.

Complaintat ¶12. (Emphasisadded.)

Complainantmadethis sameallegationinparagraph1 of hisMotion to Join,

stating:

As allegedin paragraph12 ofthecomplaint,prior to theincidentalleged
in thecomplaint, respondentclaimedthatthefacility operatedpursuantto
35 Ill. Adm. Code703.123(a)and722.134(a),asa largequantitygenerator
ofhazardouswastewhich is treatedon-sitein tanks,without aRCRA
permit or interimstatus.

Motion to Join at ¶1. (Emphasisadded.)

In responseto Complainant’sMotion to Join,Flex-N-GatecitedtheAffidavit of

JamesR. Dodson,which in~relevantpartstates:

4. At thefacility in questionin this matter,Flex-N-Gateproduces
severaldifferentwastestreams,someofwhich are“hazardous”
underRCRA.

5. However,Flex-N-Gaterelieson exemptionsfrom RCRA
permittingrequirementswith regardto eachofits wastestreams
thatis “hazardous.”
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6. Specifically, Flex-N-Gaterelieson differentexemptionsfor
differentwastestreams,asappropriatedependingon the
circumstances.

7. Forexample,somewastestreamsthatFlex-N-Gateproducesare
treatedby whatFlex-N-Gateconsidersto bea“wastewater
treatmentunit” underRCRA,andthus,Flex-N-Gateconsidersthis
activity to beexemptfrom RCRApermittingrequirements.

8. OtherwastestreamsthatFlex-N-Gateproducesarestoredon-site
for lessthan 90 daysandthenshippedoff-site for disposal,and
Flex-N-Gateconsidersthisactivity to beexemptfrom RCRA
permittingrequirementsunder35 Ill. Admin. Code§ 722.134(a).

9. Thus,Flex-N-Gatedoesnot now claim,norhasit everclaimed,
“that the facility operated”pursuantto justoneexemptionfrom
RCRApermittingrequirements(“Sections703.123(a)and
722.143(a)”or otherwise),asComplainantallegesinparagraph
onehisMotion to JoinAgency.

10. Likewise,Flex-N-Gatedoesnotnow claim,norhasit ever
claimed,“that thefacility is exemptfrom theRCRApermit
requirementsbasedon the. . . ‘wastewatertreatmentunit’
exclusion[],” asComplainantallegesinparagraphfive ofhis
Motion to Join Agency.

11. Rather,Flex-N-Gatealwayshasconsidereddifferentwastestreams
atthefacility at issueto be exemptfrom RCRApermitting
requirementsunderdifferentexemptionsto thoserequirements.

12. With regardto thewastestreamatissuein this case,Flex-N-Gate
hasneverclaimedto theIllinois EnvironmentalProtectionAgency
(“Illinois EPA”) or to anyoneelsethat its actionsrelatingto such
wastestreamareexemptfrom RCRA permittingrequirements
“pursuant[to] Sections703.123(a)and722.134(a).”

13. Rather,Flex-N-Gatealwayshasconsideredits actionsrelatingto
this wastestreamto beexemptfromRCRApermitting
requirementsundertheWastewaterTreatmentUnit Exemption,
andhasneverclaimedotherwiseto theIllinois EPA.

Motion to Join, ExhibitA, at ¶114-13. (Emphasisadded.)
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Thus, in bothhisMotion to Join andparagraph12 ofhis Complaint,Complainant

allegesthatFlex-N-Gate“claims [or “claimed”] that thefacility operatedpursuantto 35

Ill. Adm. Code703.123(a)and722.134(a).. . .“ (Emphasisadded.)And in bothcases,

Flex-N-Gatedeniesthat allegation,statingin responseto theMotion to Join:

‘Flex-N-Gatedoesnotnowclaim,norhasit everclaimed,“that thefacility
operated”pursuanttojust oneexemptionfrom RCRApermitting
requirements(“Sections703.123(a)and722.143(a)”orotherwise)as
Complainantalleges,

andin its Answerto Paragraph12, simply stating:

Flex-N-Gatedeniestheallegationcontainedin thefirst sentenceof

paragraph12 ofComplainant’sComplaint.

~ supra.

As for Flex-N-Gate’sstatementin paragraph12 of its Responseto Complainant’s

Motion to Join that:

OtherwastestreamsthatFlex-N-Gateproducesarestoredon-sitefor less
than90 daysandthenshippedoff-site for disposal,andFlex-N-Gate
considersthis activity to beexemptfrom RCRApermittingrequirements
under35 Ill. Admin. Code§ 722.134(a),

Flex-N-Gatesimply doesnotunderstandComplainant’sargument— anddisagreeswith

Complainant’sargument— thatthis statementsomehowconstitutesan“admi[ssion]of the

substanceoftheallegationofparagraph12 of thecomplaint,”asComplainantarguesin

paragraph8 ofhisMotion to Strike. Again, paragraph12 makesanallegationregarding

“thefacility,” whileFlex-N-Gate’sstatementin its Responseto Complainant’sMotion to

Join addressescertain“wastestreams”within thefacility. Thesearedifferent things.

(Finally, Flex-N-Gatenotesthat ComplainanthasservedInterrogatoriesonFlex-

N-Gate,relevantportionsofwhich areattachedheretoasExhibit A, which
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Interrogatoriesask,amongotherthings: “By whichprovisionshasrespondent,prior to

August5, 2004, claimedexemptionsfrom theRCRApermitrequirementfor the

GuardianWestfacility.” Exhibit A, ¶3. Any confusionon Complainant’spartwith

regardto howFlex-N-Gatehandlesits hazardouswastewill beclearedup by Flex-N-

Gate’sanswerto this Interrogatory.)

F. Complainant has Proffered NoSupport for the Reliefhe Requests.

ComplainantaskstheBoard(1) to find thatFlex-N-Gatehasmadecertain

admissionsin thismatter,(2) to “strike asevasivethe answerfiled by” Flex-N-Gate,and

(3) to “deemparagraph12 ofthecommonallegationsof thecomplaintto be admitted.”

Motion to Strikeat 2. However,Complainanthasnotcited anyBoardor courtcasein

whichsuchreliefhasbeengranted,norhasComplainantcitedasinglestatutoryprovision

or rule to supporthis requestfor relief. Instead,Complainanthasfiled animpermissible

motionthat seeksto relyonunsupportedstatementsof fact andseeksreliefthatis

unnecessarybecausetheallegedinconsistencyatissuedoesnot exist.

“The burdenis uponthemovantto clearlystatethereasonsfor andthegrounds

uponwhich amotion is made,[and] to timely file andadequatelysupportamotion

directedto theBoard.” GooseLakeAss’n v. RobertJ. Drake,Sr.,First NationalBankof

Joliet asTrustee,TrustNo. 370,PCBNo. 90-170,1991 Ill. ENV LEXIS 432, at** 1-2

(Ill.Pol.Control.Bd.June6, 1991). As set forth above,Complainanthasnot providedany

support,muchless“adequate[]support,”for his Motion to Strike, andtheBoardshould

denythatMotion.
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IV. CONCLUSION

WHEREFORE,theRespondentFLEX-N-GATE CORPORATIONrespectfully

praysthattheIllinois PollutionControlBoarddenyComplainant’sMotion to Strikeand

awardFLEX-N-GATE CORPORATIONsuchotherreliefastheIllinois Pollution

ControlBoarddeemsjust.

Respectfullysubmitted,

FLEX-N-GATE CORPORATION
Respondent,

By:_______
On ofI ~tto~e~s

Dated: March 30, 2005

ThomasG. Safley
HODGEDWYER ZEMAN
3150RolandAvenue
PostOfficeBox 5776
Springfield, Illinois 62705-5776
(217)523-4900
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